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I

Introduction

A. Daubert

In Daubert v. Merrell Dow Pharmaceuticals, Inc., U.S. , 113 S,
Ct. 2786, 125 L. Ed. 2d 469 (1993), the U.S. Supreme Court found

that it was the Federal Rules of Evidence, not Frye’s "general accep-

tance" test, which provide the standards for admitting expert scientific

testimony. By so holding, the Daubert court reemphasized the signifi-

cance of Rules 104(a) and 702. Faced with a proffer of expert scien-
tific testimony under Rule 702, the trial judge, pursuant to Rule
104(a), must make a preliminary assessment of whether the
testimony’s reasoning or methodology is scientifically valid, and
whether it will assist the trier of fact to understand or determine a fact
in issue. In charging federal judges with the responsibility for under-

taking this review, the Daubert court found that many considerations

would bear on this inquiry, but it was confident that federal judges
possess the capacity to undertake this review. While not presuming to

set out a "definitive checklist or test", the Daubert court did make

some "general observations" for factors that it said would be appropri-

ate for the trial judges to consider.

Key questions to be answered in determining whether a theory or tech-

nique is scientific knowledge that will assist the trier of fact are:

1. Whether it can be (and has been) tested;

2.  Whether the theory or technique has been subjected to peer re-
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view and publication;

3. The known or potcntialn rate of error of a particular scientific
technique, and the existence and maintenance of standards con-
trolling the technique’s operation; and

4. "General acceptance", described as "explicit identification of a
relevant scientific community and an expressed determination of a

particular degree of acceptance within that community."

While emphasizing that the inquiry envisioned by Rule 702 was to be
a flexible one, the Court found that the overarching subject of the
entire inquiry is the scientific validitj/ of the principles that underlie a
proposed submission. That is, the proffered testimony must meet the

fundamental evidentiary criteria for relevance and reliability.

Since there will be a detailed discussion of the full ramifications of
Daubert in the presentation to follow this one, this brief review of the
ruling in Daubert is prefatory to an examination of the legitimacy of
evidence for claims of manipulation of the medical and scientific

literature by both sides of the asbestos litigation.

. Motivations for Plaintiffs’ Allegations
Plaintiffs in asbestos litigation regularly allege that asbestos product

manufacturers manipulated the medical and scientific research and
literature in a concerted, conspiratorial manner. Specifically, it is al-

leged that they sought to control and edit out of the medical and scien-
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tific literature, reports, and articles any references to cancer and any
questioning of the reliability of the threshold limit value (TLV). The
motivations for these claims are clear. First, such claims are meant to
thwart or severely undercut the state of the art defense. If the plain-
tiffs can suggest to the jury that the state of the art was controlled by
the big, bad "asbestos industry”, then it necessarily matters far less
what the state of the art shows. Second, these claims carry with them
the taint of conspiratorial conduct which dovetails nicely with the
plaintiffs’ claims for punitive liability. Third, these claims also serve
the purpose of allowing allegations of liability to be made against
manufacturers who would not otherwise be accountable to plaintiffs,

where, for example, there is no product identification.

Over the years many of the plaintiffs’ expert witnesses have sought to
memorialize some of their more attenuated theories and opinions.
They have done so, sometimes, in the face of contradictorjr evidence.
They have also expressed opinions in court which are contrary to the
existent medical and scientific literature. Do these actions constitute

attempts to manipulate the evidence in the asbestos litigation?

II. Allegations by i’laintiffs that the Defendants Manipulated the Scientific

and Medical Literature.
A. Plaintiffs’ Claims

As we will review in more detail in the material that follows, these

claims can be founded on the fact that some of the asbestos product
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manufacturers did do research to determine the extent of the health
hazards to which their employees may have been exposed. Some of
the allegations are based on the failure to undertake such research.
These claims are founded on allegations that manufacturers failed to
publish or suppressed the publication of research. Some of these
claims are founded upon allegations that some of the manufacturers
did publish the fruits of their studies relating to asbestos health haz-

ards.

1. The plaintiffs have alleged that the asbestos industry conspired
with researchers and research institutions to withhold positive
experimental and epidemiological survey results regarding as-

bestos and cancer.

a. The failure of Drs. Gardner and Vorwald to publish certain
data, which then would have been coupled with the findings
of Dr. E. R. A. Merewether, and others, prevented a gov-
ernmental and public response. Dr. Gardner’s pneumoconio-
sis study, sponsored by a number of asbestos product man-
ufacturers, conducted between 1938 and 1940, resulted in

"positive” findings regarding the asbestos/cancer relationship.

b. The entire Saranac Laboratory, Drs. Gardner, Vorwald and
Pratt, and Mr. Durkan bowed to industrial pressure not to

publish the "positive" findings regarding the relationship of
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asbestos to cancer.

c. A study undertaken by Dr. Vorwald and the Saranac Labora-
tory for the Quebec Asbestos Mining Association found posi-

tive evidence of the asbestos/cancer relationship.

d. Dr. Vorwald and the Saranac Laboratory failed to.publish the
QAMA study positive findings because of industry pressure.

e. Dr. Vorwald further failed to report either of these positive
findings at various conferences, e.g., the 7th Saranac. Sympo-

sium in 1952.

Failure to publish this positive data denied the medical community
information, delaying for more than 20 years the discovery of the
relationship between asbestos and cancer. Therefore, the appeals
made by Dr. William Hueper, Dr. Harriet Hardy, Dr. E. R. A.
Merewether, and others, for recognition of the carcinogenicity of
asbestos due to the clinical findings of Dr. Kenneth Lynch, and

others, went completely unheeded.

a. Negative results regarding the relationship between asbestos

and cancer would have been allowed to have been published.

b. Therefore, withholding "critical" experimental, statistical data
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placed asbestos workers in jeopardy.

¢. The asbestos industry knew conclusively of the asbes-
tos/cancer relationship in 1935 because of the article pub-
lished by Dr. Kenneth Lynch.

B. Refuting the Plaintiffs’ Claims of Concerted Action, Conspiracy

1.

Vandiver Brown/Sumner Simpson Correspondence

As the "Sumner Simpson papers" were becoming completely
irrelevant to the litigation, primarily because of the demise of
both Johns-Manville and Raybestos-Manhattan, and thus becom-
ing a topic primarily for asbestos litigation trivia buffs, the
plaintiffs’ counsel attempted to resurrect them for 'various juries
under the auspices of allegations that other defendants had "acted
in concert" or had joined in a "conspiracy" with either J-M or R-
M. Maybe the actions undertaken by Vandiver Brown/Sumner
Simpson did affect whether Ms. Rossiter published an article
relating to asbestosis in the "Asbestos" magazine, but it certainly
cannot be argued by the plaintiffs that the "Asbestos" magazine
constituted a peer review journal or scientific and medical litera-
ture upon which medical researchers in the mid-1930’s would

have relied.

Saranac Laboratories of the Trudeau Foundation

Because this renowned facility had the audacity to conduct re-
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search for industry, as well as the government, plaintiffs and
many of their expert witnesses have been more than happy to de-
fame the facility and virtually everyone who was ever employed

there.

a. Dr. Leroy Gardner was undoubtedly one of the most highly
regarded researchers of his time. Although the Trudeau
Foundation was primarily a tuberculosis facility, providing
treatment for those suffering from this terrible disease, Dr.
Gardner became interested in whether there was any relation-
ship between tuberculosis rates and those individuals. who
labored as stonecutters in up-state New York and Vermont.
This initial work piqued his curiosity about pneumoconioses
generally. He became an extremely prolific writer on the
topic of pneumoconioses. The article which was eventually
published in 1951, based on research done at the Saranac
Laboratories from 1938 through 1940, by Dr. Arthur J.
Vorwald, Dr. Philip C. Pratt, and Mr. Thomas Durkan,
entitled "Experimental Studies of Asbestosis" won the Indus-
trial Medical Association’s award for 1950 as the year’s best
sciéntiﬁc paper in the field of industrial medicine. Despite
the plaintiffs’ allegations to the contrary, Dr. Vorwald re-
mained unconvinced that asbestos was carcinogenic. See
"Record of Proceedings, International Labor Organization

Third International of Experts on Pneumoconiosis,” Febru-
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ary-March, 1950, which memorialized some of Dr.
Vorwald’s opinions that had been stated as early as 1938.
Vorwald A. I, Karr J. W. (1938): Pneumoconiosis and
Pulmonary Carcinoma. Am J Path. 14:49-57. This is an
excellent example of how having experimental research spon-
sored by the defendants published in a peer review journal

has been alleged to have been tortious.

However, anyone who wishes to take the time to review the
conclusions, as set forth in the 1951 article, will find that
they bear a remarkable resemblance to the initial list of ques-
tions which were to be answered by this research, as they
were outlined by Vandiver Brown in November of 1936.
What the plaintiffs cannot seem to accept is the fact that this
entire study was done to determine the levels and type of
asbestos exposure necessary fo produce pneumoconiosis. |
The fact that this study answered these questions, in a way
which pushed the envelope of scientific knowledge on the
subject, is apparently unimportant to those who are today
analyzing the actions of those who did research in the 1930’s
anci 1940’s.

The allegations relating to the Saranac Laboratories are not
based on a complete review of all of the sources of informa-

tion.
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(2)

Dr. Philip C. Pratt was one of the principal authors of
the 1951 article and specifically recalls, and has testified
to the fact, that he was the author of the section entitled
“Neoplasm" in the September 30, 1948 report. Dr.
Pratt has an excellent recollection of all of the circum-
stances. Probably because of having been trained in
proper scientific research methodology, he is able to re-
call, in great detail, things that happened decades before.
For example, Dr. Pratt initially stated that he thought he
had written that section of the September 30, 1948 re-
port "Asbestosis Experimental Studies by the Saranac
Laboratory,”" which dealt with neoplasm. If was not
until a legible copy of the report was provided by
plaintiffs’ counsel in a document production in Florida
that Dr. Pratt was able to absolutely confirm that it was
he who had written that section of the September 30,
1948 report. This was so because the particular copy of
the report that was provided by the plaintiffs (a copy of
which exists in the Armed Forces Institute of Pathology)

| had handwriting on the cover, which Dr. Pratt identified

as his own, which said, "Personal Copy, P. C. Pratt."

Many years later, Dr. Gardner’s actual laboratory notes

from these particular experiments were located. These
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had found their way onto an exhibit list filed by a
plaintiffs’ firm in the Mississippi litigation. No copy of
these notes exists at the Trudeau Foundation in Saranac
Lake, New York, which is the repository for all of these
materials. Neither does a copy of this document exist at
the Armed Forces Institute of Pathology, which was the
recipient of all of Dr. Arthur Vorwald’s papers upon his
death. No mention has ever been made of the existence,
let alone the substance, of these documents by those
plaintiffs’ expert witnesses who have chosen to write on
this topic. Have they not had the opportunity to see
these documents? Where are the originals of these docu-
ments? Has any defendant ever asked a plaintiff to
produce all of the documents that they have which relate
to this point? Is there a continuing duty to supplement
interrogatory answers for plaintiffs as well as
defendants? Has a subpoena duces tecum ever been
served upon any of the plaintiffs’ expert witnesses in
conjunction with a notice of deposition? Is this suppres-

sion of information? Is this manipulation?

Those authors who have decided to publish on this very
topic find that their research is complete, adequate and
publishable, although they have never once seen the

need to contact the author of that portion of the report
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which they deem to be the most significant. It would
seem that this line of inquiry should be followed in
constructing any examination of expert witnesses who

would choose to opine on the subject.

Have the documents that have been provided to the ex-
perts who are willing to testify on these subjects been
complete? Have all the documents that are relevant to
these topics been found? Have the experts attempted to
read and interpret all available documents and evidence
upon which to found their expert testimony? For exam-
ple, in determining what importance to attribute to a
finding of a spontaneous adenoma in a mouse, and in
offering expert testimony on the importance of not re-
porting such a finding in a respected peer review jour-
nal, is it important to look at the medical library and the
articles that were actually available to the researchers
and authors? There existed, in the library of the
Saranac Laboratories, literally dozens of articles relating
to the susceptibility of mice to tumors, dating back to
1896. Livingood first reported in 1896 on the propensi-
ty of mice to spontaneously produce neoplasms under
controlled laboratory conditions, with no intentional
inducement and no adverse environmental agents being

involved. By 1907, Tyzzer had suggested heredity as a
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cause of neoplastic growths in mice. He reported a 74%
spontaneous rate. By the 1920’s, mice strains had been
inbred to study the inheritability, susceptibility and
resistance to cancer growth. By 1926, Clara C. Lynch,
a leading author on this topic, had determined that tumor
susceptibility and resistance were: 1) dominant inherit-
ed traits in inbred mice; 2) significantly consistent; and
3) quantifiable. The literature had reported that there
was an "A" strain of mice that had a 95% rate of spon-
taneous tumor development. Dr. Vorwald discussed
"carcinoma-susceptible” strains of mice in his. 1938
article, "Pneumoconiosis and Pulmonary Carcinoma."
Is that important? Are we to assume that Dr. Vorwald
somehow had forgotten all that he had known about
spontaneous tumor development in certain strains of
animals before the writing of the 1951 paper? Does it
offer the experts who are willing to testify on this topic
a problem that the Saranac Laboratory contained so
many articles relating to spontaneous tumor development
in animals, or that Dr. Vorwald may have been aware of
them, since these facts do not neatly dovetail into their

conspiratorial theories?

It was later discovered that the National Cancer Institute

had had all of this research presented to them by Dr.
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Leroy Gardner, in an application for a grant to conduct
research on the relationship of pneumoconioses to can-
cer. One plaintiffs’ expert, after reviewing the transcript
of the decision of the National Advisory Cancer Council
(whose members were unquestionably the leading ex-
perts on cancer at the time) to not fund Dr. Gardner’s
research project, suggested that it was certainly possible
that all of the members of the panel were part of the
grand conspiracy. He opined that without knowing
more he could certainly not rule out the likelihood that
all of the leading cancer researchers who served on this

panel were "co-conspirators.”

Hemeon - The Suppressor
The plaintiffs allege that the Industrial Hygiene Foundation and W. C.

L. Hemeon suppressed information that the threshold limit value for
asbestos, as determined by the American Conference of Governmental
Industrial Hygienists, was not safe. Certain defendants in the asbestos
litigation were contributors to the Industrial Hygiene Foundation.
Additionally, certain members of the Asbestos Textile Institute (ATI),
virtually all- of whose members are now in bankruptcy proceedings,
had Mr. Hemeon and the Industrial Hygiene Foundation undertake
industrial health surveys of their plants. It is alleged by the plaintiffs
that Hemeon was then convinced that the 5 million particle per cubic

foot threshold limit value was entirely unsafe. Because this study of
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certain asbestos textile plants was not published (and was even con-
ducted blindly so that no company would be able to determine another
company’s results) it is cited as further evidence of the "industry’s"
conspiratorial conduct to suppress all evidence of the potential hazards

of exposure to asbestos dust.

Hemeon - The Author

Those offering this disparaging opinion have apparently not found that
W. C. L. Hemeon authored one of the leading texts on industrial
ventilation. In 1955, W. C. L. Hemeon authored Plant and Process
Ventilation, which was published by the Industrial Press. In that text,
on page 12 at Table 1-7, Hemeon cites the threshold limit value for
asbestos as being 5 million particles per cubic foot. In the second edi-
tion of the same text, published in 1963, this same table is once again
set forth giving the threshold limit value for asbestos dust at 5 million
particles per cubic foot. The plaintiffs’ expert witnesses would have
us believe, apparently, that W. C. L. Hemeon, although convinced
that asbestos was harmful at levels below the 5 mppcf TLV, was
nonetheless content to publish this TLV in a textbook that would be
utilized for the training of future industrial hygienists. The Hemeon
textbooks néver seem to find their way into the medical and scientific
literature utilized by the plaintiffs’ expert witnesses for the basis of

their opinions.
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E. Trade Association Membership .

Membership in virtually any trade association is taken to be evidence
of an overt act in furtherance of a conspiracy. With the demise of J-
M, R-M, Celotex, and others, it is becoming far more difficult for the
plaintiffs to put before the jury evidence of the "bad acts" of sorﬁe of
these corporations. Accordingly, mere membership in a trade organi-
zation in which any of these, or other, traditional asbestos defendants
were also members, is argued by plaintiffs’ expert witnesses as evi-
dence of "concerted action." See, NAACP v. Claiborne Hardware
Co., et al., 459 U.S. 898, 103 S. Ct. 199, 73 L.Ed.2d 1215 (1982),

for a contrary ruling. It would seem, however, that the offering of

such testimony by an expert may constitute an instruction to the trier
of fact as to the applicable principles of law. The trier of fact does
not need, nor may he or she defer to, the legal judgment of witnesses.
Marx & Co. v. Diners’ Club, Inc., 550 F.2d 505 (2d Cir. 1977), cert.
denied, 434 U.S. 861 (1977); Adalman v. Baker, Watts & Co., 807
F.2d 359 (4th Cir. 1986). It would seem that this would be a particu-

lar area in which proffered expert testimony would invade the prov-

ince of the jury and should, therefore, be ruled inadmissible.

The plaintiffs’ counsel continue to allege that the defendants in the asbestos
litigation controlled, suppressed, and manipulated the medical and scientific
literature for their own purposes. Whenever one of their purported exam-

ples of this is disproved, they simply move on to another area.
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All of these allegations, when taken together, make a compelling story to
lay out for a jury. What the Jjury does not hear are all of the parts of the
puzzle which have been ignored, and in some cases knocked off the table,

by plaintiffs’ counsel. The motivations for the plaintiffs’ allegations that

the defendante comnletalv controlled the develonment of the medical litara-






































































































